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DIGEST 

Decision to withdraw small business set-aside was reasonable 
where it was based on the agency's experience in prior .__ 
procurement and with firms that responded to agency's siz+\__- 
i nqu i ry . 
DECISION 

SEAVAC International, Inc., requests reconsideration of our 
decision in SEAVAC International, Inc., B-231016 et a l . ,  
Aug. 1 1 ,  1988, 88-2 CPD 11 134, in which we denied SEAVAC's 
protest of the Department of the Navy's determination to 
withdraw the small business set-aside under request for 
proposals No. NOO024-88-R-401O(Q).l/ 
decision. 

We affirm our prior 

The Navy issued the RFP on October 7, 1987, as a small 
business set-aside for the replacement of an expiring con- 
tract for worldwide ship hull cleaning services. The prior 
contract was awarded in 1984, after a competitive procure- 
ment restricted to small businesses of less than 500 
employees. As originally issued, the current RFP used the 
same size standard. 

The RFP provided for the services to be furnished worldwide 
in what are called east and west coast zones, covering most 
of t h e  major waters of the world. The east coast zone, for 
instance, covers the Gulf of Mexico, Atlantic ports on both 
sides of the ocean, and Mediterranean and Red Sea ports. 

I 
1 /  
Fhe incumbent's contract, and we dismissed the firm's 
protest of prior extensions. SEAVAC does not ask for 
reconsideration of those holdings. 

We also denied SEAVAC's protest of a recent extension of 



The RFP con templa t ed  c l e a n i n g  approx ima te ly  300 vessels p e r  
y e a r  i n  each  zone; t h e  Navy e s t i m a t e d ,  based on t h e  ex is t -  
i n g  c o n t r a c t ,  t h a t  each zone would g e n e r a t e  abou t  $5 m i l l i o n  
p e r  y e a r  i n  revenue .  The c l o s i n g  d a t e  f o r  t h e  r e c e i p t  of 
p r o p o s a l s  was December 7 ,  1987. 

I n  November o f  1987, p r i o r  t o  t h e  c l o s i n g  d a t e ,  SEAVAC f i l e d  
an a p p e a l  w i t h  t h e  Smal l  B u s i n e s s  A d m i n i s t r a t i o n ' s  O f f i c e  of  
Hea r ings  and Appeals  (SBA/OHA) i n  which SEAVAC c h a l l e n g e d  
t h e  s i z e  s t a n d a r d  employed i n  t h e  RFP. On J a n u a r y  22, 1988, 
SBA/OHA determined  t h a t  t h e  a p p r o p r i a t e  s i z e  s t a n d a r d  was 
$3.5 m i l l i o n  a v e r a g e  annua l  r e c e i p t s  (AAR) o v e r  t h e  l a s t  
3 y e a r s .  I n  amendment 5 t o  t h e  RFP, d a t e d  March 29, t h e  
Navy withdrew t h e  small b u s i n e s s  s e t - a s i d e  because  t h e  Navy 
d i d  n o t  e x p e c t  a d e q u a t e  small bus iness  c o m p e t i t i o n  under t h e  
$3.5 m i l l i o n  AAR s i z e  s t a n d a r d .  

SEAVAC c h a l l e n g e d  t h e  Navy ' s  w i thd rawa l  of  t h e  s e t - a s i d e .  
W e  h e l d  t h a t  t h e  w i thd rawa l  was r e a s o n a b l e ,  however, based  
on t h ree  p r i n c i p a l  f a c t o r s :  ( 1 )  t h e  Navy's  e x p e r i e n c e  i n  
t h e  p r i o r  procurement ,  i n  which o n l y  one o f f e r o r  would have  
s a t i s f i e d  t h e  more s t r i n g e n t  $3.5 m i l l i o n  AAR s i z e  s t a n d a r d ;  
(2) t h e  wi thdrawal  of t h e  s e t - a s i d e  was approved by t h e  
Navy's S B A  r e p r e s e n t a t i v e ,  and (3) t h e  Navy's " su rvey"  o f  
t h e  32 small b u s i n e s s  r e s p o n d e n t s  t o  a s i z e  i n q u i r y  t h e  Navy 
s e n t  t o  f i r m s  on i ts  b i d d e r s  l ist  showed few small 
b u s i n e s s e s  wi th  t h e  l i k e l y  c a p a b i l i t y  of per forming  t h e  
needed s e r v i c e s .  

SEAVAC a r g u e s  t h a t  o u r  d e c i s i o n  was u n f a i r  because  t h e  f i r m  
now u n d e r s t a n d s  t h a t  t h e  "survey"  t o  which w e  r e f e r r e d  i n  
o u r  dec i s ion - -a  Navy summary of  commercial r e p o r t s  on 
r e s p o n d e n t s  t o  t h e  agency ' s  s i z e  inqui ry- -as  s u p p o r t i n g  t h e  
d e t e r m i n a t i o n  t o  withdraw t h e  s e t - a s i d e  a c t u a l l y  was 
p r e p a r e d  a f t e r  t h e  d e t e r m i n a t i o n  t o  withdraw was made . 
SEAVAC c o n t e n d s  t h a t  w i t h o u t  t h e  " su rvey , "  t h e  32 small 
b u s i n e s s  r e s p o n s e s  t o  t h e  Navy's s i z e  i n q u i r y  were t h e  o n l y  
i n f o r m a t i o n  p r o p e r l y  f o r  c o n s i d e r a t i o n  by t h e  c o n t r a c t i n g  
o f f i c e r .  SEAVAC a r g u e s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  c o u l d  
n o t  r e a s o n a b l y  c o n c l u d e  on t h e  b a s i s  of  t h i s  i n f o r m a t i o n  
t h a t  t h e r e  was no r e a s o n a b l e  e x p e c t a t i o n  of c o m p e t i t i o n  by 
a t  l ea s t  two small b u s i n e s s e s .  W e  f i n d  no merit i n  SEAVAC's 
argument  . 
SEAVAC i s  correct about when t h e  commerical r e p o r t  summary 
w e  t h o u g h t  was t h e  " su rvey"  t h a t  p u r p o r t e d  t o  s u p p o r t  t h e  
Navy's  a c t i o n  was p r e p a r e d ;  a f t e r  our d e c i s i o n  was i s s u e d ,  
t h e  Navy a p p r i s e d  o u r  O f f i c e  i n f o r m a l l y  of t h e  p r e p a r a t i o n  
d a t e ,  and t h a t  t h e  s u r v e y  t o  which t h e  agency meant t o  r e f e r  
was an in fo rma l  d i s c u s s i o n  among Navy p e r s o n n e l  based on 
t h e i r  e x p e r i e n c e  w i t h  f i r m s  i n  t h e  i n d u s t r y .  
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N e v e r t h e l e s s ,  i n  r e q u e s t i n g  r e c o n s i d e r a t i o n  SEAVAC i g n o r e s  
t h e  f a c t  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  had other  i n f o r m a t i o n  
b e f o r e  him t h a t  w e  c o n s i d e r e d  p e r s u a s i v e .  F i r s t ,  a s  w e  
no ted  i n  o u r  d e c i s i o n ,  t h e  r e s p o n s e s  t o  t h e  Navy's s i z e  
i n q u i r y ,  s e n t  t o  a l l  f i r m s  on  t h e  b i d d e r s  l i s t ,  were n o t  
e x p r e s s i o n s  of in te res t  i n  t h e  procurement  and l acked  t h e  
s i g n i f i c a n c e  which SEAVAC a t t e m p t s  t o  a t t r i b u t e  t o  them. 
The Navy inc luded  f i r m s  on t h e  b i d d e r s  l i s t ,  w i t h  as few as  
two employees and others  i n  u n r e l a t e d  mar ine  b u s i n e s s e s  
u n l i k e l y  to  be c a p a b l e  of per forming  t h e  needed s e r v i c e s ,  
and t h e  a g e n c y ' s  l e t t e r  was an i n q u i r y  i n t o  s i z e  s t a t u s ,  n o t  
i n t e r e s t  i n  t h e  procurement .  Second, t h e  wi thdrawal  of t h e  
set-aside was approved by t h e  Navy's  SBA r e p r e s e n t a t i v e .  
T h i r d ,  t h e  p r i o r  procurement  i n d i c a t e d  t h a t  f e w ,  i f  any I  
small bus inesses  s a t i s f y i n g  t h e  $3.5 m i l l i o n  AAR s t a n d a r d  
might compete. 

Moreover, as  t h e  Navy now a d v i s e s ,  i ts  e x p e r i e n c e  and 
f a m i l i a r i t y  w i t h  t h e  f i r m s  i n  boat and h u l l  c l e a n i n g  and 
o the r  bus inesses  t h a t  responded t o  t h e  Navy's s i z e  i n q u i r y  
i n d i c a t e d  l i t t l e  l i k e l i h o o d  of  c o m p e t i t i o n  by f i r m s  meet ing  
t h e  $3.5 m i l l i o n  AAR s t a n d a r d  w i t h  t h e  c a p a b i l i t y  and 
c a p a c i t y  t o  per form t h e  needed s e r v i c e s .  The l a t e r - p r e p a r e d  
commercial summary does no th ing  more t h a n  conf i rm t h e  Navy's 
" su rvey"  a t  t h e  t i m e  of t h e  d e t e r m i n a t i o n .  I n  short ,  w e  
remain convinced t h a t  t h e  c o n t r a c t i n g  o f f i c e r  had a 
r e a s o n a b l e  bas i s  f o r  withdrawing t h e  s e t - a s i d e .  

F i n a l l y ,  SEAVAC compla ins  t h a t  it was n o t  provided  w i t h  a 
copy of t h e  Navy's commercial reports summary o v e r  t h e  
Navy's o b j e c t i o n s  t o  i t s  release. S i n c e  t h e  summary was 
n o t  used i n  t h e  Navy's decis ion t o  withdraw t h e  s e t - a s i d e  
and,  t h e r e f o r e ,  was n o t  germane t o  t h e  d e c i s i o n ,  w e  see no 
u s e f u l  pu rpose  t o  be s e r v e d  i n  p u r s u i n g  t h e  matter a t  t h i s  
time . 
W e  a f f i r m  o u r  p r i o r  d e c i s i o n .  

G e n e r a l  Counsel  
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